
Date: 

EPA Review of the Minnesota Pollution Control Agency (MPCA) 
Request for Approval of a Variance from Water Quality Standards 

Mesabi Nugget Delaware, LLC - Hoyt Lakes, Minnesota 
MN Permit No. MN0067687 

Under Section 303(c) of the Clean Water Act 
WQSTS # MN2012-452 

DEC 272012 
I. Summary 

A. Date Received by EPA: October 30, 2012 

B. Submittal History: On October 26, 2012, the Minnesota Pollution Control Agency 
(MPCA) sent EPA a request for approval of a water quality standard variance for 
discharge by Mesabi Nugget Delaware, LLC into Second Creek of the Partridge River 
Basin (St. Louis County, Milmesota) covering the Mesabi Nugget Large Scale 
Demonstration Plant in Hoyt Lakes which processes wastewater from Mesabi Nugget's 
commercial scale iron nugget production facility via Outfall 002, under MN Permit 
Number MN0067687. 

C. Documents in the official submittal from MPCA: 

• Certified (signed) copy of the Findings of Fact, Conclusions of Law, and Order for 
the National Pollution Discharge Elimination System/State Disposal System 
(NPDES/SDS) Permit MN0067687, Oct 24, 2012 (the Findings document) 

• MPCA Metallic Mining Sector Letter (Ann Foss) to Tinka Hyde, Mesabi Nugget 
Variance Request for formal EPA approval, October 26,2012, received October 30, 
2012 

• MPCA Letter to Interested Parties, on Mesabi Nugget Delaware, LLC NPDES/SDS 
Permit No. MN0067687, October 12,2012 

• Notice of Agenda for MPCA Citizens' Board Meeting, Monday, Oct 22,2012 and 
Tuesday, Oct 23,2012 

• Attachment I: Proposed Findings of Fact, Conclusions of Law, and Order for the 
National Pollution Discharge Elimination System/State Disposal System 
(NPDES/SDS) Permit MN0067687, Including a Variance from Water Quality 
Standards, to Mesabi Nugget Delaware, LLC. St. Louis County, Hoyt Lakes, 
Minnesota, undated/unsigned (20 pp.) 

• Attachment 2: Draft MPCA Staff Recommendation, August 27, 
2012(Update/Clarification), Seasonal Application of the Wild Rice Sulfate Standard
Partridge River (18 pp.) 

• Attachment 3: MPCA Draft Staff Recommendation, August 13,2012, Waters Used 
for Production of Wild Rice - Partridge and Embarrass Rivers, Revised Draft 
(Reflecting Tribal Staff Feedback) 
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• Attachment 4: Draft MPCA Permit MN0067687, for Mesabi Nugget Delaware LLC 
to Second Creek (Class 2B, 3C, 4A, 4B, 5, 6 waters), undated (48 pp.) 

• Attachment 5: Statement of Basis, Mesabi Nugget Delaware, LLC, PO Box 235, Hoyt 
Lakes, MN 55750, NPDES/SDS Permit No. MN0067687, prepared by Kate Frantz, 
September 2012 (12 pp.) 

• Attachment 6: MPCA Variance Issue Statement for Mesabi Nugget Delaware, LLC, 
NPDES/SDS Permit No. MN0067687, September 2012 (27 pp.) 

• Attachment 7: Mesabi Nugget Delaware, LLC, Glossary Acronyms (3 pp.) 
• Appendix A: MPCA List of Comment Letters (178) Received Mesabi Nugget 

Delaware, LLC NPDES/SDS Permit MN0067687 (76 pp. includes 12 hardcopy 
letters; 168 electronic letters not included) 

• Appendix B: MPCA Responses to Comments of the NPDES/SDS Permit 
MN0067687, undated (25 pp. Response to Electronic Form Letters provided under 
#11, pp. 23-24) 

• Appendix C: List of Permit Changes and associated commenter who requested the 
change, undated (13 pp.) 

• MPCA Issue Statement, October 23,2012, Mesabi Nugget Delaware, LLC - Request 
for Approval of Findings of Fact, Conclusions of Law, and Order and Authorization 
to Grant a Variance and to Reissue National Pollution Discharge Elimination 
System/State Disposal System (NPDES/SDS) Permit MN0067687 

• Public Notice of Intent to Reissue NPDES/SDS Permit MN0067687 to Mesabi 
Nugget Delaware, LLC, State ofMN MPCA Industrial Division, Jan 30, 2012 

• Effluent Limit Review Checklist for MN0067687, Mesabi Nugget Delaware, LLC 
and Steel Dynamics, Inc., Completed by Mike Anderson, Oct 4,2010 (8 pp.) 

• Effluent Limitations Summary, From Richard Clark to Katrina Kessler, Jul1, 2010 (3 
pp.) 

• Legal certification, Beverly M. Conerton to Michelle Beeman, December 18, 2012 (2 
pp.) 

D. Other documents received from MPCA: 

• Additional Information Submittal Mesabi Nugget NPDES Permit MN0067687, 
March 2012. Prepared for Mesabi Nugget Delaware LLC., by Barr Engineering (30 
pp., with Tables & Figures) 

• Technical Memorandum, Mike Hansel (Barr Engineering Co.) to Richard Clark 
(MPCA), Downstream Impacts of Discharges at low flow (7QIO) under Permit MN 
0067687, May 19, 2011, Mesabi Nugget Phase I NPDES Permit Reissuance 

• Technical Memorandum, Mike Hansel (Barr Engineering Co.) to Richard Clark 
(MPCA), Benefits ofIron Nugget production vs. traditional iron making, Project 
23/69-0B65, May 31, 2011 

• Technical Memorandum, Mike Hansel (Barr Engineering) to Richard Clark (MPCA), 
Mesabi Nugget - connection between AQ and NPDES permit, Project 23/69-0B65, 
May 31,2011 
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• Area I Pit Water Treatment Evaluation in Support of the Nondegradation Analysis, 
Mesabi Nugget Phase II Project, Prepared by Barr Engineering for Mesabi Mining, 
LLC. June 20 II 

• "Dissolved Solids and Chemical Balance, Mesabi Nugget Phase II Project," 
December 2009 Attachment to Letter to Kirk Rosenberger, MN DNR, Prepared by 
Barr Engineering for Steel Dynamics Inc. and Mesabi Mining, LLC. December 14, 
2009 

• Certification Statement of Approval of a Variance to Water quality Standards, Mesabi 
Nugget Delaware LLC, MPCA Permit No. MN0067687, dated December 9, 2008 

• Variance Application, NPDES/SDS Permit Renewal, Permit No. MN0067687, 
Mesabi Nugget LSDP Facility, June 2010. Prepared for Steel Dynamics, Inc. Mesabi 
Nugget LLC., by Barr Engineering 

• Mesabi Nugget LLC Toxic Release Reasonable Potential Memo, 09-10-2010. 
• DMR Summary Reports (5), SDOOI, Mesabi Nugget Delaware LLC (MN 0067687), 

2006 through 20 I 0 
• Mesabi Nugget-Cliffs Erie Map l.JPG 
• Additional information to support different interim limits for Total Dissolved Solids, 

from MPCA, Undated 
• MN0067687 Pennit Change Request Form to MPCA, Jan 21, 2011 
• Mesabi Wastewater Diagram-No Action Alternative, May 01,2008 

E. Other Documents Considered: 

• "Wild rice in Mirmesota." John B. Moyle, Journal of Wildlife Management, Vol. 8, 
No.3, July, 1944, pp. 177 ~ 184 

• "Wild rice in Mirmesota." John B. Moyle and Paul Krueger, State ofMirmesota 
Department of Conservation, Division of Game and Fish, June 26, 1969 (10 pp.) 

• "Wild rice - some notes, comments, and problems." John B. Moyle, State of 
Mirmesota Department of Conservation, Division of Game and Fish, Special 
Publication# 47, September, 1975 (10 pp.) 

• 2012 Fish and Wildlife Service Website, County Distribution of Minnesota's 
Federally Threatened, Endangered, Proposed and Candidate Species, accessed on 
10/29/2012. http://www .fws. gov IMidwestiEndangeredilists/mirm-sty .html 

• E-mail from Paula Maccabee, Jnst Change Law, to Kevin Pierard et al., EPA, 
1111112, "Steel Dynamics and NPDES/SDS Permit MN0067687," 2 attachments. 

• Letter from Paula Maccabee, Just Change Law, to Linda Holst and David Pfeifer, 
EPA, 11/8112, "RE: Mesabi Nugget, LLC and Steel Dynamics Inc. Proposed 
Variance NPDES/SDS permit MN0067687." 

• E-mail from Kathryn Hoffman, MirmesotaCenter for Enviromnental Advocacy, to 
Linda Holst and David Pfeifer, EPA, 1112112, "Mesabi Nugget Variance," I 
attachment. 

• Letter from Tinka Hyde, EPA, to Karen Diver, Chairwoman, Fond du Lac Tribal 
Conncil, 11115/12, 1 attachment 

• Letter from Tinka Hyde, EPA, to Norman W. Deschampe, Chairman, Grand Portage 
Reservation Tribal Conncil, 11115/12, 1 attachment 
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• Letter from Tinka Hyde, EPA, to Kevin Leecy, Chairman, Bois Forte Tribal Council, 
11115112, 1 attachment 

• E-mail from Christine Wagener, EPA,tovariousrecipients, 11115/12, "EPA 
Requesting Tribal Consultation on Mesabi Nugget," 2 attachments 

• E-mail from Wayne Dupuis, Fond du Lac Tribe, to Christine Wagener, EPA, 
11116/2012, "RE: EPA Requesting Tribal Consultation on Mesabi Nugget" 

• E-mail from Nancy Schuldt, Fond du Lac Tribe to Christine Wagener, EPA, 
11/16/2012. "FW: EPA Offer to CONSULT - Mesabi Nugget NPDES Permit" 

• E-mail from Nancy Schuldt, Fond du Lac Tribe, to Christine Wagener, EPA, 
1111912012, "RE: EPA Requesting Tribal Consultation on Mesabi Nugget" 

• E-mail from Christine Wagener, EPA,to various recipients, 11127/12, "Mesabi 
Nugget-Understanding of Concerns for Monday, 3 December," 1 attachment 

• E-mail from Margaret Watkins, Grand Portage Tribe, to Christine Wagener, EPA,et 
aI., 1112712012, "PolyMet pilot RO plant processed more that 1.4 million gallons of 
water" 

• E-mail fromMargaretWatkins.GrandPortageTribe.toChristineWagener.EPA.et 
aI., 11128/2012, "RE: Mesabi Nugget-Understanding of Concerns for Monday, 3 
December" 

• Letter from Karen Diver, Fond du Lac Band of Lake Superior Chippewa Reservation 
Business Committee, to Tinka Hyde, 12/03/2012 

• E-mail from Margaret Watkins, Grand Portage Tribe, to Christine Wagener, EPA,et 
al., 12/04/2012, "40 CFR part 132, section VIII, appendix F limits variance to 5 
years" 

• E-mail from Margaret Watkins, Grand Portage Tribe, to Christine Wagener,EPA,et 
aI., 12/04/2012, "Old LTV site and VIC program," 1 attachment 

• E-mail from Nancy Schuldt, Fond du Lac Tribe, to Kevin Pierard, EPA, et aI., 
12112/2012, "RE: Additional Information regarding consultation for the proposed 
Mesabi Nugget NPDES permit," 2 attachments 

F. Description of Action: 

MPCA submitted to EPA for review a discharger specific variance from Minnesota's 
water quality standards for Mesabi Nugget Delaware, LLC (hereafter referred to as 
Mesabi). The variance affects the Class 3C industrial water supply use and applicable 
hardness criterion as well as the Class 4A Agricultural Irrigation use and applicable 
bicarbonate, total dissolved solids, and specific conductance criteria for the Second Creek 
ofthe Partridge River Basin of the St. Louis River Watershed complex. Water quality 
standards for the four pollutants in question are specified in Minn. R. 7050.0223(4) 
(Class 3C standards) and 7050.0224(2) (Class 4A standards). The relevant standards 
are: 500 milligrams per liter (mg/L) for hardness (Class 3C), 5 milliequivalents (250 
mg/L) for bicarbonates, 700 mg/l for total dissolved solids, and 1000 micromhos per 
centimeter (!lmhos/cm) for specific conductance (Class 4A). Minnesota's rules at Minn. 
R. 7050.0223(4) describe the affected industrial use as follows: "The quality of Class 3C 
waters of the state shall be such as to permit their use for industrial cooling and materials 

4 

WL Ex. 19 (MesabiAppeal) 
Page 4 of 22



transport without a high degree of treatment being necessary to avoid severe fouling, 
corrosion, scaling, or other unsatisfactory conditions." Miunesota's rule at Miun. R. 
7050.0224(2) describes that Class 4A use as follows: "The quality of Class 4A waters of 
the state shall be such as to permit their use for irrigation without significant damage or 
adverse effects upon any crops or vegetation usually grown in the waters or area, 
including truck garden crops." 

In addition to the criteria identified above to protect waters for use in the irrigation of 
crops, Miunesota's water quality standards at Miun. R. 7050.0224(2) also include a 
criterion of 10 mg/L sulfate, "applicable to water used for production of wild rice during 
periods when the rice may be susceptible to damage by high sulfate levels." In drafting 
the permit for Mesabi, MPCA evaluated the use of the downstream waters for the 
production of wild rice (see attaclunent 3 ofMiunesota's submittal, "MPCA Draft Staff 
Recommendation, August 13, 2012, Waters Used for Production of Wild Rice - Partridge 
and Embarrass Rivers, Revised Draft (Reflecting Tribal Staff Feedback)") and included 
conditions in the Mesabi discharge permit to comply with tills element of Miunesota's 4A 
standard (see attachment 2 of Minnesota's submittal, "Draft MPCA Staff 
Recommendation, August 27,2012 (Update/Clarification), Seasonal Application of the 
Wild Rice Sulfate Standard - Partridge River"). Mesabi did not request a variance from 
this standard. The sulfate criterion is the only chemical-specific criterion in Miunesota's 
water quality standards that is related to the protection of water used for the production of 
wild rice. Review ofthe papers by John Moyle that are the basis of Miunesota's wild rice 
protection criterion (Moyle, 1944; Moyle, 1969; Moyle, 1975) provides no indication that 
the parameters for which Mesabi is requesting a variance would be expected to adversely 
affect wild rice if the sulfate criterion is met. Since the sulfate criterion is not part of the 
submitted variance, for the remainder ofthis document, Miunesota's Class 4A use refers 
to the agricultural irrigation use exclusive of the 10 mg/L sulfate criterion for the 
protection of waters used for the production of wild rice. 

The submitted variance does not seek relieffrom any other uses or criteria contained in 
Minnesota's water quality standards. The other uses identified in Minnesota's water 
quality standards applicable to Second Creek are: Class 2, Aquatic Life and Recreation; 
Class 5, Aesthetic Enjoyment and Navigation; and Class 6, Other Uses. The designated 
uses of the receiving stream, Second Creek are: 2B (the propagation and maintenance of 
a healthy community of cool or warm water sport or commercial fish and associated 
aquatic life, and their habitats; aquatic recreation of all kinds, including bathing); 3C 
(industrial consumption), 4A (agricultural irrigation), 4B (livestock and wildlife 
watering), 5 (aesthetics and navigation), and 6 (other uses). The submitted variance 
pertains to the criteria to protect the industrial consumption and agricultural irrigation 
uses only. 

Under the submitted variance the following effluent concentrations reflect the water 
quality that is feasible to achieve prior to completion of any of the actions Mesabi is 
required to take to improve the quality of its effluent. Specifying in the variance a 
numeric value that reflects an effluent condition for Mesabi during the term of the 
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variance is a reasonable alternative to adopting interim limited agricultural and industrial 
designated uses and criteria because the resulting instream concentration reflects the 
expected interim uses and interim criteria. The table below provides the interim effluent 
limits effective during the term of the variance: 

Limits Applicable during the term ofthe Limits applicable upon expiration 
variance of the variance, August 1, 2021 

Daily Max Monthlyavg Daily Max Monthlvavg 
Hardness 863 831 532 512 
Specific conductivity 1965 1889 1066 1025 
TDS 1228 1160 768 726 
Bicarbonates 378 363 267 257 

Consistent with the Findings document for the variance, Mesabi must also: 

• Complete and implement a Short Term Water Quality Improvement Study to identify 
improvements that could be made to the existing processing and wastewater treatment 
facilities to reduce TDS-related pollutants, including potentially sulfate, in the 
discharge and to reduce the levels of TDS and specific conductance in the SDOO 1 
discharge. These improvements may include actions that would result in pollutant 
reductions that may not necessarily be sufficient to result in compliance with final 
effluent limitations. The timeframe for implementation of the short-term 
improvements is within 18 to 24 months of permit reissuance. 

• A Water Balance Study which will identify and quantify water flows into and out of 
the Area 1 Pit 

• A Chemical Balance Study which will identify the source and fate of pollutant 
loadings into the Area 1 Pit including those from operation of the plant and from 
watershed sources such as from leaching of adjacent stockpiles 

• A Pollutant Reduction Study. The Pollutant Reduction Study will be informed by the 
Short Term Water Quality Improvement Study, the Water Balance Study and 
Chemical Balance Study. This study will also include an evaluation of source control 
strategies, treatment technologies and process optimizations and will propose a 
detailed plan and schedule that will result in compliance with effluent limitations as 
soon as possible. The timeframe for submittal of the Pollutant Reduction Study and 
commencing the implementation of the approved plan and schedule is expected to be 
three to three and a half years from the date of permit reissuance. 

• Compliance with final effluent limitations is required as soon as possible thereafter 
but no later than August 1, 2021. 

G. Public Participation in Minnesota's Process: 

MPCA issued a Public Notice announcing the Mesabi Nugget variance request and 
permit on January 30, 2012. EPA Region 5 submitted comments via letter to MPCA on 
February 29, 2012. MPCA adequately addressed EPA-specific comments and much of 
their response is now reflected in the permit as approved by the MPCA Citizens Board 

6 

WL Ex. 19 (MesabiAppeal) 
Page 6 of 22



(NPDES/SDS Pennit No. MN0067687). Comments from a total of 180 respondents were 
received from the public; 12 of these were submitted as letters or packages to MPCA 
while 168 were submitted as electronic form-letters; 2 of these were received following 
the comment period. 

H. Basis of Minnesota's Action: 

Minnesota Administrative Codes: Minn. R. 7050.0190, 7053.0195, 7000.7000 

Minnesota's administrative rules at Minn. R. 7050.0190 provides for a variance from 
water quality standards when MPCA finds that by reason of exceptional circumstance, 
the strict enforcement of such provisions in the standards would cause the discharger 
undue hardship, and that strict confonnance with the standards would be unreasonable, 
impractical or not feasible under the circumstances. Additionally, Minn. R. 7053.0195 
allows for variance from treatment requirements when strict enforcement of any 
provision of this chapter would cause undue hardship; that disposal of the sewage, 
industrial waste, or other waste is necessary for the public health, safety, or welfare; and 
that strict conformity with the effluent limits would be unreasonable, impractical, or not 
feasible under the circumstances. 

Minn. R. 7000.7000 governs the procedure for issuance of variances by the MPCA and 
specifies the infonnation that must be included in the written application for a variance, 
including the nature of the variance sought, economic and/or technical basis for the 
requested variance, a description of the facility and materials handled pertinent to the 
requested variance, alternatives considered, a plan for reducing discharges to the lowest 
levels practicable, and concise statements on the effects on air, land and water resources 
and on business, trade, and other economic interests. If the applicant is seeking a variance 
on the grounds that compliance is not technically feasible, the applicant must submit a 
report from a registered professional engineer, or other person acceptable to the agency, 
stating fully the reasons why compliance is not technologically feasible. 

In detennining whether or not to grant the variance requested by Mesabi, MPCA 
considered the use and values of the waters affected for industrial water supply and 
agricultural irrigation uses. The Findings document explains the infonnation MPCA 
evaluated in its consideration of these uses: 

• There is no known historic, existing or foreseeable future use of Second Creek or 
Partridge River for the Class 3C Industrial Water Supply or Class 4A Agricultural 
Irrigation designated uses. 

• MPCA's October 17,2012 Variance Issue Statement describes the existing conditions 
in the mine pit and Second Creek (Variance Issue Statement, pages 4 - 5). Based on 
data from 2010 - 2011, water quality in the mine pit for the variance parameters is 
reported as hardness, 739 mg/L (3C criterion = 500 mg/L); bicarbonate, 329 mg/L 
(4A criterion = 250 mg/L); total dissolved salts (TDS), 872 mglL (4A criterion = 700 
mg/L); specific conductance, 1269 Ilmhos/cm (4A criterion = 1000 Ilmhos/cm). 
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Concentrations of these four pollutants currently exceed water quality standards in the 
existing discharge to Second Creek as monitored under the existing NPDES/SDS 
Permit. Approximate average concentrations of these four pollutants in the existing 
discharge are: 740 mglL for hardness, 330 mglL for bicarbonate, 824 mg/L for TDS, 
and 1194 umbos/cm for specific conductance. 

• Monitoring data indicates that concentrations of these four pollutants exceed 
applicable water quality standards in Second Creek at least some of the time. The 
Variance Issue Statement reports concentrations ofthe variance parameters in Second 
Creek downstream of the Mesabi discharge point are: hardness, 661 mglL; 
bicarbonate, 294 mglL; TDS, 751 mglL; specific conductance, 1030 flmhos/cm. 
Under certain circumstances (which, in part, is dependent on other 
activities/discharges in the watershed) flow in Second Creek consists solely or 
primarily of the Area 1 Pit discharge during significant portions of the year. As a 
result, a technical determination was made by the MPCA staff that the annual 7QIO 
low flow for Second Creek is zero. The term 7QI 0 means the lowest flow over a 
seven day period with a once in ten year recurrence frequency. 

• Mesabi Nugget is in the process of conducting various studies on its air emission 
controVscrubber systems as required by the facility's Air Emissions Permit, which 
may result in significant changes in the nature of the influent to a reverse osmosis 
(RO) treatment system. In particular, Mesabi Nugget is required by the permit to 
complete a Wet Scrubber Optimization Study, a NOX Control Study and a Mercury 
Reduction Study. Changes in liquid flow rate as a result of the Scrubber Optimization 
Study could result in the presence of additional dissolved solids and particulate matter 
in the influent. A requirement to install a selective noncatalytic reduction system 
(SNCR) or alternate technology for NOX control would result in significant 
quantities of nitrogen compounds reporting to the wastewater treatment system. 
These nitrogen compounds can be detrimental to the performance ofRO membranes 
and may require the installation of additional pretreatment. If additional control 
equipment is required to remove mercury in the air emissions, the most likely 
candidate would be the injection of activated powdered halogenated carbon. This 
would likely change the composition of the influent by adding monovalent ions, 
thereby affecting the selection of an effective membrane, as well as the selection of 
pretreatment technology due to the addition of the very finely divided activated 
carbon. 

• Mesabi Nugget investigated the technical feasibility of several wastewater treatment 
technologies that were identified as having a potential of effectively treating the 
discharge including biological treatment (anaerobic reactors, wetlands), chemical 
precipitation (lime softening, ettringite precipitation, barium precipitation), ion 
exchange (Sulf-IX) and membrane treatment (nanofiltration, reverse osmosis). Of 
those technologies evaluated, the only option considered potentially technically 
capable of reducing the levels of the variance parameters to meet water quality 
standards was reverse osmosis with evaporation and crystallization of the reject 
water. 
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• Even with RO, however, technological uncertainty remains for the Mesabi Nugget 
discharge, particularly with respect to pretreatment requirements, selection of an 
effective membrane(s) for variable influent quality, likely fouling and scaling ofthe 
heat transfer surfaces, disposition of the reject brine and general design/scale-up 
considerations for a system capable of treating up to 3,000 gallons per minute. At a 
minimum, Mesabi Nugget has indicated that in order to make an informed decision 
on the potential installation of addition wastewater treatment, a reasonable amount of 
time would be needed to fully characterize future wastewater characteristics resulting 
from potential changes or enhancements to the air quality control systems-and to 
conduct the bench and/or pilot testing necessary for engineering design and detailed 
economic evaluation. 

• Mesabi Nugget also requested the variance on the grounds that "by reason of 
exceptional circumstances the strict enforcement of any provision of these standards 
would cause undue hardship" as provided in Minn. R. 7050.0190(1). Mesabi Nugget 
indicated that it would be unreasonable to require construction and operation of a 
complex treatment facility that is not technically feasible at this time and would 
require extensive pilot testing and engineering to determine whether the technology 
could achieve the results. 

Upon consideration of the use and value of the waters for industrial water supply and 
agricultural irrigation uses, MPCA reached the following conclusions: 

• The MPCA determined under Minn. R. 7000.7000(3) that the application for a 
variance was complete. 

• There is no known historic, present or foreseeable actual use of these waters for the 
Class 3C industrial water supply or 4A agricultural irrigation use classifications. In 
addition, the permit approved by the MPCA Citizens Board includes a provision that 
prohibits the discharge to Second Creek from April I to August 31 of each year, 
which is generally the same timeframe as any irrigation would potentially occur and 
for which the applicable Class 4A standards would be most protective of an 
agricultural designated use. Based on the MPCA staff review of the data submitted by 
Mesabi, the MPCA staff concluded that granting of a variance to Mesabi for the four 
listed parameters will not result in the removal of an actnal existing use of these 
waters for industrial water supplies or agricultural irrigation. 

• The MPCA reviewed the permit and variance applications and supporting information 
and concurred that the three conditions for granting a variance specified in Minn. R. 
7050.0190(1) have been satisfied. 

• The MPCA reviewed and concurred with Mesabi's assessment that the immediate 
installation of additional advanced wastewater treatment facilities would cause 
Mesabi undue hardship. 
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• The MPCA determined that the 'exceptional circumstances' applicable to Mesabi's 
variance request relate to the pre-existing water quality ofthe Area 1 Pit and to the 
unanticipated delay in construction and operation of the manufacturing and 
wastewater treatment facilities. As a result of previous mining activity by LTV Steel 
Mining Company, the discharge from the Area 1 Pit already exceeded water quality 
standards for the variance parameters prior to the initial permitting of the 
then-proposed Mesabi facility in 2005. In addition, as stated in the Procedural History 
section of MPCA's Findings document, a change of facility ownership subsequent to 
2005 and financing difficulties resulted in a delay in construction and operation of the 
facility until early 2010, thus precluding the development and implementation of 
potential mitigation envisioned by the 2005 permit. 

• MPCA staff reviewed and concurred with Mesabi's assessment that a treatment 
technology such as RO may at some point in time be capable of achieving applicable 
effluent limitations, but such treatment cannot be implemented immediately without 
further evaluation of future wastewater characteristics and undergoing 
facility-specific engineering design and testing. 

• Given that these air emission control studies are still in progress and the 
determination of what, if any, air control improvements will be implemented has not 
yet been made, it would be difficult and infeasible to design and install the 
wastewater pretreatment and RO treatment systems at this time. The results ofthe air 
emission control studies are expected to be submitted to the MPCA no later than the 
end of May 2013; therefore, the variance schedule in the NPDES/SDS permit 
approved by the MPCA Citizens Board, in part, considers this timeframe. 

• The MPCA reviewed the information submitted by Mesabi and agreed that of the 
technologies evaluated, the RO with evaporation/crystallization technology has the 
greatest likelihood of being able to meet effluent limitations. The MPCA staff also 
agreed that given the uncertainty at this time over the nature and volume of the 
wastewater (due to the ongoing air emission control studies and the subsequent need 
for site-specific bench and/or pilot testing) and the lack of a successful full-scale 
demonstration at a similar facility, a reasonable period of time for additional 
evaluation and testing is needed before an informed decision on the selection and/or 
design of additional treatment can be made. 

• Since immediate installation of an additional wastewater treatment system at Mesabi 
is technically infeasible at this time for the reasons described above, further 
investigation ofRO with evaporation/crystallization technology is warranted. The 
permit approved by the MPCA Citizens Board contains variance conditions and a 
schedule in which Mesabi will be required to further investigate the feasibility of 
applying this technology at its facility. 

Based on the above input from the MPCA, the MPCA Citizens Board granted Mesabi's 
request for a variance on October 24, 2012. 
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II. Area Affected and Environmental Impacts 

A. Area Affected: 

The area affected by this variaoce is Second Creek and the downstream Partridge River Basin 
of the St. Louis River Watershed in St. Louis County, Minnesota. The discharge from the 
Mesabi Nugget wastewater treatment facility flows into the Partridge River at the outlet of 
Second Creek, approximately 2 miles downstream. The arumal average design flow of the 
discharge is 1.5 MGD and the daily maximum is 5.8 MGD. The 7 day, 10 year low flow 
(7Q10) for Second Creek is 0 cfs. The 7Q10 used in tbe WQBEL calculations was 0 cfs. 

B. Environmental Impacts: 

• Aquatic Life 

As described in detail in section III C below, this variance does not affect aquatic life use 
protection under Minnesota's water quality standards. 

• Human Health & Wildlife 

As described in detail in section III C below, this variaoce does not affect the protection 
of humao health aod wildlife afforded by Minnesota's water quality standards. 

III. Clean Water Act (CWA) Section 303(c)/40 CFR 131 Review 

A. EPA's authority under CWA section 303(c)(2): 

Water quality standard requirements of CW A §§ 10 1 (a)(2) and 303(c)(2) are 
implemented via federal regulations contained in 40 CFR part 131. Section 303( c )(2)(A) 
of the CW A and 40 CFR § 131.21 require EPA to review aod approve or disapprove new 
or revised water quality staodards. 

Possible EPA actions include: 

• Approval (where EPA has concluded that new or revised water quality standards 
meet the requirements of the CW A aod implementing regulations aod that approval of 
certain revisions will have no effect on listed species, or is otherwise not subject to 
ESA consultation), 

• Approval subject to ESA consultation (where EPA has concluded that certain new 
or revised WQS may affect listed species (including beneficial effects», 

• Disapproval (where EPA has concluded that certain revisions do not meet the 
requirements of the CW A or federal regulations), and 
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• No EPA action (where EPA has concluded that certain revisions are not revisions to 
the State's or Tribe's WQS and therefore do not need to be reviewed under Section 
303(c) of the CWA). 

Consistent with 40 CFR § 131.21, new or revised water quality standards do not become 
effective for CW A purposes unless and until EPA approves them. 

Section IOI(a)(2) of the CWA establishes "the national goal that wherever attainable, an 
interim goal of water quality which provides for the protection and propagation of fish, 
shellfish, and wildlife and provides for recreation in and on the water be attained by July 
I, 1983." Section 303(c)(2) ofthe CWA requires states and tribes to adopt water quality 
standards that consist of designated uses for navigable waters and water quality criteria 
based upon the designated uses. Section 303( c )(2) states: 

Such standards shall be such as to protect the public health or welfare, 
enhance the quality of water and serve the purposes of this chapter. Such 
standards shall be established taking into consideration their use and value 
for public water supplies, propagation of fish and wildlife, recreational 
purposes, and agricultural, industrial, and other purposes, and also taking 
into consideration their use and value for navigation. 

EPA's regulations at 40 CFR part 131 interpret and implement these CW A provisions by 
requiring that water quality standards provide for the uses specified in Section 101 (a) 
unless those uses have been shown to be unattainable, effectively creating a rebuttable 
presumption of attainability. See 40 CFR §§ 131.5(a)(4), 131.6(a), 131.10(g), 131.1 OU), 
131.1 O(k) and 131.20(a). The mechanism in EPA's regulations used to rebut this 
presumption is a use attainability analysis (UAA), which is defined at 40 CFR § 131.3(g) 
as a "structured scientific assessment of the factors affecting the attainment of the use 
which may include physical, chemical, biological, and economic factors as described in 
§ 131.10(g)." 

40 CFR § 131.1 Ou) provides that a state must conduct a U AA whenever the state 
designates or has designated uses that do not include the uses specified in CW A section 
101(a), when the state wishes to remove uses specified in CWA section 101(a), or when 
the state adopts subcategories ofthe uses specified in CWA section 101(a)(2) that require 
less stringent criteria. To justifY not including one or more of the uses specified in CW A 
section I 01(a)(2), a state must demonstrate through a UAA that the use is not attainable 
for one of the six reasons set forth at 40 CFR § 131.1 O(g). 40 CFR § 131.1 O(k) makes 
clear that a U AA is not required if the uses a state or tribe proposes to designate or not 
designate include those specified in CW A section 10 1 (a)(2). Given 40 CFR 
§ 131.10(k), to justifY not including one or more of the uses specified in CW A section 
303(c)(2) but not in CWA section IOI(a)(2), specifically, the use of surface waters for 
public water supplies, industrial water supplies, agricultural irrigation and navigation, a 
state may, but is not required to document its consideration of the use in question by 
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showing that the use is not attainable for one of the six reasons set forth at 40 CFR § 
131.10(g). 

A variance is a time-limited change to a state's or tribe's water quality standards that may 
apply to only a specific discharger and limited number of pollutant parameters. As with 
any other change to a state's or tribe's water quality standards, variances are subject to 
review and approval by EPA, consistent with CW A section 303( c). 

B. EPA's review of the variance 

40 CFR § 131.S( a) specifies the factors that EPA must consider in determining whether 
to approve new and revised water quality standards, including variances from water 
quality standards. Each of these factors is discussed below. 

1. § 131.S(a)(l): Whether the State has adopted water uses which are consistent 
with the requirements of the Clean Water Act. 

40 CFR § 131.10 specifies the requirements applicable to states and tribes in 
designating uses for surface waters. Each specific provision of 40 CFR § 131.10 is 
discussed individually below: 

a. 40 CFR § 131.10(a) 

40 CFR § 131.1 O(a) implements Section 303(c)(2)(A) of the CWA in requiring 
that states "specify appropriate water uses to be achieved and protected. The 
classification of the waters of the State must take into consideration the use and 
value of water for public water supplies, protection and propagation of fish, 
shellfish and wildlife, recreation in and on the water, agricultural, industrial, and 
other purposes including navigation." 

Under Minnesota's water quality standards the waters affected by this action were 
assigned the designated uses described in detail in section I.F. above. These 
standards were approved previously by EPA as required by the Federal 
regulations at 40 CFR § 131.21 and are the effective water quality standards for 
Clean Water Act purposes unless and until EPA approves revisions. MPCA's 
adoption and EPA's approval of these uses satisfied 40 CFR § 131.10(a). The 
variance currently before EPA for review only impacts two of those use 
designations-3C (industrial consumption) and 4A (agricultural irrigation use)--
and only four of the criteria for those uses: hardness, specific conductance, TDS 
and bicarbonates. For purposes of reviewing the revision at issue here, EPA's 
review is based on consistency with CW A section 303( c )(2)(A) which addresses 
these types of issues and thus on evaluation of the appropriateness of MPCA's 
consideration of factors relevant to the use and value of the Second Creek and 
Partridge River for agricultural and industrial purposes consistent with 40 CFR 
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§ 13 1. 10(a). EPA's action does not address the previously approved water quality 
standards that are not modified by this variance and remain applicable to the 
waters at issue. 

MPCA's variance to the criteria for four parameters for the 3C (industrial 
consumption) and 4A (agricultural irrigation) designated uses implicitly 
establishes an interim, time-limited, restricted agricultural irrigation and limited 
industrial use. MPCA provided a significant amount of information to show that 
it considered the use and value of the water for the full agricultural irrigation and 
industrial consumption, consistent with CW A section 303( c )(2)(A) and 40 CFR 
§ 131.1 O( a), before determining this variance was appropriate. Specifically, when 
evaluating the use and value of Second Creek, MPCA considered and submitted 
to EPA the information documented in sections 1. C and D that addresses all of the 
provisions at 40 CFR § 131.1 0, even though some of the provisions of this section 
might not be directly relevant to EPA's evaluation of revisions to uses specified in 
CW A section 303(c)(2)(A) that are not specified in CWA section 101(a)(2). Due 
to the thorough information considered as part of the analysis of the variance and 
MPCA's assessment that "There is no known historic, present or foreseeable 
actual use of these waters for the Class 3C industrial water supply or 4A 
agricultural irrigation use classifications", EPA concludes that, in granting the 
variance, MPCA adequately took into consideration the use and value of the 
waters at issue for the purposes specified in 40 CFR § 131.1 O(a). However, EPA 
has still evaluated whether the information provided by MPCA satisfies each 
provision of 40 CFR § 131.1 O. 

b. 40 CFR § 131.1 O(b) 

This provision requires states to account for attainment and maintenance of 
downstream water quality standards when designating uses and criteria for waters. 
In the Findings document, MPCA identifies the area directly impacted by the 
variance as follows: "In general, under average stream flow conditions the 
applicable water quality standards for the variance parameters would continue to 
be exceeded in Second Creek downstream of the SDOO 1 discharge over the short 
term; however, water quality standards for these parameters would continue to be 
met in the Partridge and St. Louis Rivers. Under "worst-case" 7QI0 low flow 
conditions (which by definition would occur only approximately 0.2 percent of 
the time), the SDOOI discharge when considered alone was projected to result in 
standards continuing to be exceeded in Second Creek for all four variance 
parameters and exceedances being extended to the Partridge River for TDS and 
specific conductance." (Findings document, p. 10) The waters downstream of 
the variance waters are, in order, the St. Louis River, and Lake Superior. 

In considering the water quality standards of downstream waters, the state 
evaluated the existing and potential uses of the downstream waters. The Findings 
document at paragraph 49 (Findings document, p. 10) states that there is no 
known historic, present, or foreseeable actual use of these waters for industrial 

14 

WL Ex. 19 (MesabiAppeal) 
Page 14 of 22



consumption or agricultural irrigation uses that are affected by the four 
parameters addressed in this variance. To ensure that the WQS variance 
continues to provide for the attainment and maintenance of the water quality 
standards downstream, the State's Findings document specifically addressed the 
use of downstream waters for agricultural wild rice. It provides that the variance 
does not affect the sulfate criteria established in Minnesota's water quality 
standards to protect wild rice. "In addition, the permit approved by the MPCA 
Citizens Board includes a provision that prohibits the discharge to Second Creek 
from April 1 to August 31 of each year, which is generally the same timeframe as 
any irrigation would potentially occur ... Based on the MPCA staff review of the 
data submitted by Mesabi Nugget, the MPCA staff conclude that granting of a 
variance to Mesabi for the four listed parameters will not result in the removal of 
an existing actual use of these waters." (Findings document, p. 10) Based on the 
above, EPA concludes that MPCA adequately considered the protection and 
maintenance of downstream uses as required by 40 CFR § 131.1 O(b). 

In light of numerous comments that were raised regarding wild rice, EPA 
reiterates that this variance does not impact the protection that Minnesota's water 
quality standards provide pertaining to wild rice (i.e., the sulfate criterion), as 
discussed in detail in section I. F. above. Any NPDES permit issued for Mesabi 
must include specific conditions to ensure that Minnesota's existing water quality 
based requirements pertaining to wild rice are adequately addressed. 

c. 40 CFR § 131.10(c) 

This provision deals with the adoption of subcategories of uses. The Mesabi 
variance does not contemplate adoption of subcategories of uses and so was not 
relevant to MPCA's consideration, and is not relevant to EPA's review, of the 
Mesabi variance. 

d. 40 CFR § 131.10(d) 

This provision provides that a use is deemed attainable if the water quality 
necessary to support the use can be achieved by the imposition of effluent limits 
required under sections 301(b) and 306 of the CWA and cost effective and 
reasonable best management practices for nonpoint source controls. According to 
the document identified as Attachment 5: Statement of Basis, Mesabi Nugget 
Delaware, LLC, PO Box 235, Hoyt Lakes, MN 55750, NPDES/SDS Permit No. 
MN0067687, prepared by Kate Frantz, September 2012 in the list of documents in 
the Minnesota submittal (see I.C. above), the limitations for the discharges at 
issue here that are required under sections 301(b) and 306 of the CWA are ones 
that are based on the New Source Performance Standards (NSPS) for the Iron and 
Steel Manufacturing Point Source Category, Other Operations Subcategory set 
forth in 40 CFR part 420, Subpart M. Specifically, the NSPS limits for this 
facility are ones for total suspended solids (TSS). The variance at issue here is for 
different pollutant parameters than TSS. Consequently, attainment of the criteria 
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at issue here cannot be achieved through imposition of effluent limits required 
under sections 30 I (b) and 306 of the CW A. 

In addition, attainment and/or nonattainment of the uses at issue (Class 3C, 
industrial consumption, and Class 4A, agricultural irrigation use) is a function of 
the four pollutants at issue being discharged from the point source rather than any 
nonpoint source contribution. Therefore, it is reasonable to conclude that the 
Class 3C, industrial consumption, and Class 4A, agricultural irrigation use cannot 
be achieved by the imposition of cost effective and reasonable best management 
practices for nonpoint source controls. 

e. 40 CFR § 131.10(e) 

This provision requires public notice and an opportunity for a hearing prior to any 
action adding or removing any use or establishing a sub-category of a use. 
MPCA provided public notice on the draft variance and NPDES permit for 
Mesabi Nugget LLC on January 30, 2012. The notice provided a 30-day 
comment period and an opportunity to request a hearing. MPCA provided a 
second public notice on October 12,2012 on the MPCA Citizens Board meeting 
to act on the variance request. MPCA received and responded to comments, 
providing a copy of its response to comments as part of its submittal. 
Minnesota's rules governing variances at 7000.7000(4) state: 

After a variance application is complete, the commissioner shall 
make a preliminary determination as to whether the variance 
should be issued or denied. The commissioner shall prepare a 
notice of the completed application and the preliminary 
detelmination. The notice must include a statement as to the 
manner in which the public may submit comments on the variance 
application and the manner in which a person may serve a request 
pursuant to part 7000.0650, subpart 4 or 7000.1800, asking that a 
contested case hearing or public infonnational meeting be held on 
the variance application. The notice must provide the public 30 
days in which to submit these comments or requests. 

Based on the above, the requirements of 40 CFR § 131.1 O( e) were satisfied. 

f. 40 CFR § 131.1 O(f) 

This provision authorizes states and tribes to adopt seasonal uses as an alternative 
to replacement of a use with a use requiring less stringent criteria. The Mesabi 
variance does not contemplate seasonal uses and so was not relevant to MPCA's 
consideration, and is not relevant to EPA's review of the Mesabi variance. 

g. 40 CFR § 131.1 O(g) 

16 

WL Ex. 19 (MesabiAppeal) 
Page 16 of 22



This provision provides that uses may be removed which are not existing uses if 
attaining the designated use is not feasible for one of six reasons. MPCA's 
Findings document clearly states that Minnesota considered and determined that 
there is no known historic (including existing uses as defined in 40 CFR § 
131.3(3», present, or foreseeable actual use of these waters for industrial 
consumption or agricultural irrigation uses that are affected by the four 
parameters addressed in this variance. With respect to the feasibility of attaining 
the 3C (industrial) and 4A (agricultural irrigation) uses, MPCA provided 
information considering that the variance is needed for the period of time 
necessary to finalize air controls and design, test, and construct waste water 
treatment based on the actual quality of the waste water resulting from full 
operation of the final air quality control systems. The submitted variance is for a 
period of time that is as short as possible, but in no event to go beyond August I, 
2021. 

EPA's understanding is that Mesabi is using the mine pit for source water for their 
operations. They use water for actual manufacture of the pellets, for cooling, and 
for air pollution control. While this results in less overall water in the pit and less 
additional wastewater, rain, snow and groundwater inputs to the pit still exceed 
what Mesabi takes out. As described in II.H. above, water quality in the pit does 
not attain the criteria for the parameters and uses for which Mesabi is seeking a 
variance, even without additional pollutants being added from the plant 
operations. Further, the Findings document states: 

Area 1 Pit watershed hydrology is such that total water inflows 
exceed water losses to groundwater and evaporation resulting in a 
long-term overflow or discharge of the pit to Second Creek. This 
overflow would occur naturally and there is no way to stop it. This 
overflow discharge, when it last occurred naturally prior to the 
permitting of the original Mesabi Nugget facility in 2005, did not 
meet water quality standards for the variance parameters. Even if 
the Mesabi Nugget plant was not present or operating, discharges 
from the Area I Pit to Second Creek would continue at levels 
exceeding water quality standards and, if the permit associated 
with the requested variance is not approved and issued, the 
discharge would occur year-round rather than be seasonally 
controlled thereby potentially adversely affecting downstream wild 
rice resources. (Findings document, p. 9) 

Depending upon how the air pollution control process proceeds (see below), 
treated wastewater is either returned to the pit in approximately the same 
condition as when it was withdrawn, or, if a wet scrubber is used, there could be 
some build up of additional dissolved solids over time due to the cumulative 
effect ofthe discharge from the scrubber. 

The variance is based upon information that: (l) the pollutants would be 
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discharged from the mine pit whether the facility is in operation or not; (2) air 
pollution control systems capable of achieving compliance with air pollution 
requirements applicable to Mesabi are uncertain given that this is a demonstration 
plan (the first of its kind) 2) the ultimate nature of the air controls has a significant 
effect on the quality of the wastewater that any wastewater treatment system must 
be designed to treat; therefore it is reasonable for MPCA to conclude that Mesabi 
carmot begin the process of achieving compliance with water quality standards 
unless and until either the air pollution treatment is completed and operational, or 
an air pollution control system is selected that does not produce a wastewater 
effluent that must be treated by the waste water treatment system. For these 
reasons, EPA concludes that MPCA's arguments are consistent with 40 CFR 
§ 131.10(g)(3): "Human caused conditions or sources of pollution prevent the 
attainment of the use and cannot be remedied" for the period oftime required to 
complete air controls and design and construct waste water treatment. The 
variance includes tenns and conditions to be included in Mesabi's NPDES pennit 
that will ensure compliance with WQS as soon as possible, but no later than 2021. 

h. 40 CFR § 131.10(h) 

This provision provides that uses may not be removed if they are either existing 
uses or if the uses can be attained by implementing effluent limits required under 
sections 301(b) and 306 of the CWA and by implementing cost-effective and 
reasonable best management practices for nonpoint source control. As discussed 
above in the consideration of 40 CFR § 131.10(g), the affected uses are not 
existing uses. In addition, as discussed above in the consideration of 40 CFR 
§ 131.1 O( d), the uses impacted by the variance for the four criteria at issue here 
carmot be attained by implementing effluent limits required under sections 301(b) 
and 306 of the CWA and by implementing cost-effective and reasonable best 
management practices for nonpoint source control. 

I. 40 CFR § 131.1 O(i) 

This provision requires states and tribes to revise their designated uses where the 
designated uses are less than the uses presently being attained. This provision is 
not relevant in the case of the Mesabi variance request. 

J. 40 CFR § 13 1. lOG) 

40 CFR § 131.1 OG) identifies the circumstances when a state or tribe is required to 
conduct a use attainability analysis as defined at 40 CFR § 131.3(g). Those are: 
when a state or tribe wishes to remove a use as specified in section 101(a)(2) of the 
CW A, when a state or tribe wishes to designate a subcategory of a 101 (a)(2) use to 
which less stringent water quality criteria apply, or when a state or tribe designates 
uses for a water that do not include those specified in 101 (a)(2) of the CW A. 
Since the Mesabi variance does not seek to modify the 101 (a)(2) uses applicable to 
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Second Creek and the Partridge River, a use attainability analysis is not required to 
support the variance. 

k. 40 CFR § 131.1 O(k) 

This provision specifies that states and tribes are not required to conduct a use 
attainability analysis when they include uses for a water that include those 
specified in section 101(a)(2) of the CWA. As stated above, Minnesota has 
designated uses that include those specified in section 101(a)(2) of the CWA for 
Second Creek and the Partridge River and those uses are not changed by the 
proposed variance. Consequently, this factor is not relevant to EPA's evaluation 
of the variance. 

2. 40 CFR § 131.5(a)(2) Whether the State has adopted criteria that protect the 
designated uses. 

As described above, the variance is in effect an establishment of interim non 
101 (a)(2) use designations -limited Class 3C (industrial consumption) and limited 
Class 4A (agricultural irrigation use}- and interim requirements for specific 
pollutants relevant to these two uses that would allow discharges of pollutants in 
excess of the otherwise applicable criteria for four pollutant parameters for a limited 
period of time. In adopting this variance, Minnesota adopted effluent limitations that 
effectively serve as the interim criteria. These limits establish the water quality that is 
feasible to achieve that protects the interim use created by the variance. 

3. 40 CFR § 131.5(a)(3) Whether the State has followed its legal procedures for 
revising or adopting standards. 

Minnesota law designates MPCA as the decision making authority for variances from 
water quality standards (Minn. Stat. § 116.02(6». Minnesota's regulations designate 
the MPCA Citizen's Board as the final decision-making authority for variances: 
"The board shall make all final decisions on variance applications pursuant to 
Minnesota Statutes, section 116.02, subdivision 6, clause (6), or subdivision 8. The 
board shall approve or deny each application. The board may grant a variance upon 
such conditions as the board may prescribe." Minn. R. 7000.7000(8). 

The final "Findings of Fact, Conclusions of Law, and Order," dated October 24, 
2012, documents the Citizens Board's decision to grant Mesabi Nugget Delaware 
LLC's request for a variance from Minnesota's water quality standards for hardness, 
bicarbonate, total dissolved solids, and specific conductance. 

As required by Minnesota rules 9, the commissioner of the MPCA John L. Stine 
served notice of the decision to interested parties by letter dated October 24,2012. 
Minn. R. 7000.7000(9). MPCA transmitted an electronic copy ofthe signed notice 
of the decision to EPA as certification that the variance was duly adopted pursuant to 
Minnesota law. On December 18, 2012, MPCA submitted a certification from the 
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Minnesota Attorney General's Office that the variance was duly adopted in 
accordance with Minnesota law. 

Based on EPA's review, Minnesota followed its legal procedures for granting a 
variance. Therefore, this requirement is satisfied. 

4. 40 CFR § 131.5(a)(4) Whether the State standards that do not include the uses 
specified in section 101(a)(2) of the CWA are hased upon appropriate technical 
and scientific data and analyses. 

As described above, Minnesota's water quality standards for the Second Creek and 
the Partridge River include the uses specified in CWA section 101(a)(2) and so this 
provision is not applicable to this action. 

5. 40 CFR § 131.5(a)(5) Whether the State submission meets the requirements 
included in § 131.6 ofthis part and, for Great Lakes States and Trihes, the 
requirements of 40 CFR part 132. 

With respect to the requirements of 40 CFR § 132, 40 CFR § 132.4( e )(2) provides: 
"The Great Lakes States and Tribes may, but are not required to, apply procedures 
consistent with procedures 1,2,3,4,5, 7, 8, and 9 of appendix F of this part in 
establishing controls on the discharge of any pollutant set forth in Table 5 of this part. 
Any procedures applied in lieu of these implementation procedures shall conform 
with all applicable Federal, State, and Tribal requirements." Table 5 in 40 CFR § 132 
is entitled "Pollutants Subject to Federal, State, and Tribal Requirements," and 
identifies pollutants that are not subject to the criteria procedures in 40 CFR § 132. 
The parameters that are the subject of this variance are included in Table 5. As stated 
in the preamble to the Guidance: 

States and Tribes do not have to adopt and apply the fmal Guidance 
methodologies and procedures for the 14 pollutants listed in Table 5 
of part 13 2. EPA believes that some or all of the methodologies and 
procedures are not scientifically appropriate for these pollutants. 

Therefore, Minnesota is not required to apply Procedure 2 concerning variances of 
appendix F to 40 CFR § 132 in this case. The applicable requirement is that the 
procedures followed conform with all applicable Federal, State, and Tribal 
requirements. EPA's analysis above describes how Minnesota complied with 
applicable Federal requirements. 

With respect to the requirements included in 40 CFR § 131.6, MPCA submitted: 

• Use designations consistent with the provisions of CW A sections 101(a)(2) and 
303(c)(2) (40 CFR § 131.6(a» (see the discussion in this document above 
pertaining to 40 CFR § 131.5(a)(I»; 
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• Methods used and analyses conducted to support water quality standards revisions 
(40 CFR § 131.6(b» (see Section I ofthis document, summarizing the 
infonnation submitted by MPCA); 

• Water quality criteria sufficient to protect the designated uses (40 CFR 
§ 131.6(c» (see the discussion in this document above pertaining to 40 CFR § 
131.5(a)(2»; 

• Certification by the State Attorney General or other appropriate legal authority 
within the State that the water quality standards were duly adopted pursuant to 
State law (40 CFR § 131.6(e»; and 

• General infonnation which will aid the Agency in detennining the scientific basis 
of the standards which do not include the uses specified in CW A section 
101(a)(2) of the Act as well as infonnation on general policies applicable to State 
standards which may affect their application and implementation (40 CFR § 
131.6(f) (see Section I of this document, summarizing the infonnation submitted 
by MPCA). 

The variance does not propose changes to Minnesota's approved antidegradation 
policy and implementation procedures and, therefore, 40 CFR § 131.6( d) is not 
applicable. Therefore, MPCA's submission satisfied the requirements of 40 CFR § 
131.6. 

C. Conclusion: 

Based on the review presented above, MPCA' s proposed variance detennination is 
consistent with the CW A and federal regulations. EPA approves MPCA's final variance 
detennination for Mesabi Nugget LLC. 

IV. Endangered Species Act (ESA) Section 7 Evaluation 

A. Summary of ESA Section 7 Evaluation Performed by EPA 

Consistent with section 7 of the ESA and federal regulations at 50 CFR part 402, EPA is 
required to consult with the U.S. Fish and Wildlife Service (FWS) on any action taken by 
EPA that may affect federally-listed threatened and endangered species or their 
designated critical habitat. 

Listed endangered species identified as occurring in St. Louis county, MN, are Piping 
Plover (Charadrius melodus) and the Canada Lynx (Lynx canadensis). Canada Lynx is 
not aquatic or aquatic dependent, so it will not be affected by this variance. Piping 
Plover, is aquatic-dependent, but is only expected to be present in coastal areas of the 
Great Lakes. The only designated critical habitat for Piping Plover in St. Louis County is 
in Duluth Harbor at the mouth of the St. Louis River. The area where concentrations of 
hardness, bicarbonate, TDS, and specific conductance will be greater than the water 
quality criteria is limited to Second Creek and portions of the Partridge River. Therefore, 
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Piping Plover is not expected to be present in the action area and the variance is expected 
to have no effect on listed species. Because the variance will have no effect on listed 
species, consultation under section 7 of the ESA is not required. 

V. Tribal Consultation 

On May 4, 2011, EPA issued the "EPA Policy on Consultation and Coordination with Indian 
Tribes" to address Executive Order 13175, "Consultation and Coordination with Indian 
Tribal Governments." The EPA Tribal Consultation Policy states that "EPA's policy is to 
consult on a government-to-government basis with federally recognized tribes when EPA 
actions and decisions may affect tribal interests." 

In a November 15, 2012 letter, the U.S. Enviromnental Protection Agency (EPA) invited the 
Grand Portage Band of Chippewa Indians (Grand Portage), the Fond du Lac Band of Lake 
Superior Chippewa Indians (Fond du Lac), and the Bois Forte Band of Chippewa Indians 
(Bois Forte) tribal govermnents to provide input on EPA's review of the Minnesota Pollution 
Control Agency's (MPCA) request for approval of a variance from water quality standards 
for Mesabi Nugget Delaware, LLC - Hoyt Lakes, Minnesota (MN Permit No. MN0067687) 
under Section 303(c) of the Clean Water Act (CWA). In response to the invitations to 
consult, EPA held two consultation teleconferences and written comments were received 
from Grand Portage and Fond du Lac. 

Consultation calls were held on November 29, 2012, with representatives from Bois Forte, 
and on December 3, 2012, with representatives from Fond du Lac and Grand Portage. 
During the calls, tribal representatives raised a number of issues, many of which are 
addressed in this decision document. Consultation was concluded with letters from Tinka 
Hyde to the chairs of the Bois Forte, Grand Portage, and Fond Du Lac Tribes. In these 
letters, EPA summarized the issues identified by the Tribes during consultation related to 
EPA's review of the variance and provided EPA's responses to the Tribes' issues. 

VI. Unsolicited Comments 

EPA also received cornments on the variance from two enviromnental advocacy groups. 
EPA believes that these comments have been addressed in the decision document. 
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